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IN THE 
Supreme Court of the United States 

_________ 
 

No. 18-0111-1 
_________ 

 
COUNTY OF MOJAVE, 

   Petitioner, 
v. 
 

BROTHERHOOD OF STEEL, LLC AND ROGER MAXON, 
   Respondent. 

_________ 
 

ON WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS 

FOR THE FOURTEENTH CIRCUIT  
_________ 

 
BRIEF FOR RESPONDENT 

_________ 
 

OPINIONS AND ORDERS ENTERED BELOW 

Respondent Maxon filed this action in The United States District Court for 

the Central District of New Tejas. Subsequent to filing, Maxon moved for a 

preliminary injunction on his equal protection and Second Amendment claims. R. at 

7. The District Court denied Maxon’s motion and dismissed the claims with leave to 

amend. Id.   

Subsequently, Maxson filed an Amended Complaint asserting four claims 

under the Equal Protection Clause, and the Second Amendment. R at 7-8. The 

United States District Court for the Central District of New Tejas granted the 
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Petitioner County’s Motion to Dismiss pursuant to Federal Rule of Civil Procedure 

12(b)(6) on the Second Amendment. R. at 8. Maxson timely appealed. Id.  

Upon review, the United States Court of Appeals for the Fourteenth Circuit 

affirmed the dismissal of the Equal Protection claims and reversed the Second 

Amendment claims. R. at 14.   

STATEMENT OF JURISDICTION 

This Court has jurisdiction to review the judgment of the United States Court 

of Appeals for the Fourteenth Circuit by Writ of Certiorari. 28 U.S.C. § 1254(1) 

(2012). The Fourteenth Circuit entered judgment on October 1, 2018. The Petition 

for a Writ of Certiorari was filed on and granted by this Court on October 13, 2017. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

This case involves the interpretation and application of the right to bear arms 

as protected by the Second Amendment and incorporated by the Equal Protection 

Clause of the Fourteenth Amendment. U.S. Const. amends. II, XIV. These 

constitutional provisions are included herein as Appendix A.  

The statutes at issue are codified in Chapter 17 of the Mojave County 

Statutes and are included herein as Appendix B.  

STATEMENT OF THE CASE 

A. Statement of the Facts 

A retired United States Army veteran, Staff Sergeant Roger Maxson is a 

resident of Mojave County, New Tejas.  R. at 2.  During his service with the Army, 

Sgt. Maxson helped develop new pistol technology and, after his retirement, worked 
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for several weapons manufacturing companies.  R. at 3.  After his many years 

working with weapons technology, Sgt. Maxson decided to open a gun store called 

“Brotherhood of Steel” after noticing a demand for a “full-service firearms center” 

near his home in the Hidden Valley area of Mojave County.  Id.  Sgt. Maxson’s first 

step in opening his store was to contact the Mojave County Planning Department to 

determine what permits were required for his endeavor.  Id.   

 Sgt. Maxson then learned that, to open a gun store in Mojave County, he 

must obtain a Conditional Use Permit pursuant to Mojave County Statute Sections 

17.54.130 and 17.54.131. See Appx. B. The conditional use permit requires that the 

applicant business meet four standards: (1) that there was a need for the gun 

supplier, (2) that it was properly related to the other land uses in the area, (3) that 

there would be no negative effects to the health and safety of the community, and 

(4) that the gun store would not be contrary to the specific performance standards 

for the area. Mojave County Statute Section 17.54.130, Appx. B. Unlike other 

businesses operating within the County, those looking to sell firearms must 

overcome this initial burden on their ability to open a store.  Beyond a simple 

permit requirement, however, Mojave County takes an additional step to limit the 

places where a gun store may operate. According to Mojave County Statute Section 

17.54.131(b), “no conditional use permit for firearms sales shall issue unless . . . the 

subject premises is not within eight hundred (800) feet of any” residence, school or 

daycare, other firearms sales business, religious center, or liquor vendor. See Appx. 

B.  Documentation provided by the Chief Clerk of the Planning Department and the 
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County notified Sgt. Maxson that the 800-foot barrier is measured from “the closest 

door of the proposed business location to the front door of any disqualifying 

property.”  R. at 4 

Despite these onerous hurdles, Sgt. Maxson was determined to meet the 

needs of the citizens of Mojave County and found a location to open his gun store.  

Id.  The area had the suitable requirements for all of the operations of his business, 

including a retail space and a space dedicated to gun repairs.  Id.  When measured 

from door-to-door, there were no disqualifying properties within 800 feet of his 

store.  Id.  After finding this rare, suitable property, Sgt. Maxson started a lease 

and renovated the property to ensure that it conformed with all state and federal 

regulations regarding gun stores.  Id.  Sgt. Maxon then applied for the Conditional 

Use Permit for the Brotherhood of Steel store.  Id.   

 The Mojave County’s Community Development and Agency Planning 

Department reviewed Sgt. Maxson’s application on November 1, 2011.  Id.  The 

Planning Department found that there was “(1) a public need for a licensed firearms 

dealer; (2) the proposed use was compatible with other land uses and transportation 

in the area; and (3) a gun shop at the proposed site would not adversely affect the 

health or safety of persons living or working in the vicinity.”  Id.  The Planning 

Department, however, measured the distance from the exterior wall of the proposed 

gun shop to the property lines of a church, and found that the 800-foot requirement 

was not met.  R. at 5.  After a hearing where fifteen people spoke in favor of Sgt. 

Maxson’s store, the Planning Department issued guidance that the measurement it 
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performed was the proper way to determine the 800-foot buffer zone and that Sgt. 

Maxson’s store could not meet the 800-foot requirement.  Id.  On December 29, 

2011, the Mojave County Zoning Board granted Sgt. Maxson a variance and 

approved his Conditional Use Permit because (1) there was major highway that 

acted as a buffer between the proposed store and any disqualifying property, and (2) 

the public need for a firearms dealer was high because the closes firearms store was 

ten miles away and there was no arms dealer or gunsmith with Sgt. Maxson’s 

unique qualifications in the area.  Id.   

 Over four years after the approval of Sgt. Maxson’s Conditional Use Permit 

and variance, an anti-Second Amendment group appealed the grant of a variance 

for Sgt. Maxson’s store.  R. at 6.   The County Commissioner’s Court sustained the 

appeal and revoked Sgt. Maxson’s permit.  Once Sgt. Maxson’s permit was revoked, 

he was unable to find any property in unincorporated Mojave where he could 

suitably open a gun store.  R. at 7.  

B. Procedural History  

Following the revocation of his permit, Sgt. Maxson pursued his right to open 

a gun store in Mojave County by filing a claim in the United States District Court 

for the Central District of New Tejas.  Id.  Sgt. Maxson asserted that the ordinance 

is impermissible under the Second Amendment because it effectively bans gun 

stores in unincorporated Mojave County.  Id.  The County filed a motion to dismiss 

stating that the regulations are presumptively valid and the District Court granted 

the motion.  Id.  On appeal, the Fourteenth Circuit found that the ordinances in 
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Mojave County are not presumptively valid.  The Court of Appeals, in reversing the 

District Court’s dismissal, held that (1) the right to sell arms is incorporated in the 

Second Amendment rights, (2) the County’s ordinances burdened those Second 

Amendment rights, and (3) the County could not justify its actions under 

constitutional scrutiny.  R. at 9-14.  The County then appealed to this Court.   

SUMMARY OF THE ARGUMENT 

The Court of Appeals should be affirmed because the County’s statutes 

burden the right to bear arms, including the right to sell firearms as protected by 

the Second Amendment, and cannot survive heightened scrutiny because the county 

cannot provide a public interest that is closely tied to the prohibition.  

Second Amendment claims are analyzed under a two-step framework.  Step 

one requires the court to ask if the challenged government action burdens the 

Second Amendment.  If so, step two requires the court to apply mean-end scrutiny 

to determine if the challenged action is unconstitutional.   

The Mojave County Statutes burden the Second Amendment because they 

are zoning ordinances that create a blanket prohibition on gun stores in the County. 

The regulatory scheme does not into a narrow category of exceptions for 

longstanding prohibitions because zoning laws are an invention of the twentieth 

century.   

This Court has already rejected the use of rational basis scrutiny of Second 

Amendment challenges, so the ordinances must also be viewed under heightened 

scrutiny.  Under heightened scrutiny, the County cannot meet its burden of showing 
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a close connection between its statutes and a public interest because it has not 

presented any evidence that the statutes help any public safety concerns.   

The Second Amendment protections extend to the right to sell firearms.  

When the Constitution grants an enumerated right, this Court holds that there are 

other implicit rights that are included within the enumerated one.  For Second 

Amendment claims, these include ancillary rights such as the right to acquire guns 

and the right to acquire ammunition.  One of the implicit rights included in the 

Constitution is a right for service providers to provide constitutionally protected 

services to consumers.  In the Second Amendment context, the right to bear arms 

for self-defense is extended to service providers who sell guns in furtherance of that 

right.  Therefore, the right to sell guns is implicitly included in Second Amendment 

protections.  Mojave County infringed on Sgt. Maxson’s Second Amendment rights 

when it created a ban on new gun stores in Hidden Valley by imposing their 

onerous regulatory scheme.  

ARGUMENT 

The founders of the American republic understood that there were two tools 

requiring the protection of the constitution: firearms and printing presses.  See 

Edward Lee, Guns and Speech Technologies: How The Right To Bear Arms Affects 

Copyright Regulations Of Speech Technologies, 17 Wm. & Mary Bill Rts. J. 1037, 

1048-53 (2009). “James Madison, James Monroe, Fisher Ames, Albert Gallatin, and 

others mentioned the right to arms in the same breath with freedom of religion and 

press and described them all and interchangeably as ‘human rights,’ ‘private rights,’ 
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‘essential and sacred rights' which ‘each individual reserves to himself.’” Randy E. 

Barnett & Don B. Kates, Under Fire: The New Consensus on the Second 

Amendment, 45 Emory L.J. 1139, 1176 (1996). 

Recognizing the importance of the right to have and maintain firearms, 

Congress sought to protect the right by amending the Constitution.1 Ratified in 

1791, the Second Amendment to the U.S. Constitution states, “A well regulated 

Militia, being necessary to the security of a free State, the right of the people to 

keep and bear Arms, shall not be infringed." U.S. Const. amend. II.  

This Court had the opportunity to explore the contours of the Second 

Amendment in the pivotal Second Amendment case District of Columbia v. Heller.  

554 U.S. 570 (2008).  In Heller, this Court determined that the Second Amendment 

grants an individual right to bear arms.  Id. at 595.2   The Heller court, however, did 

not delve into “an exhaustive historical analysis…of the full scope of the Second 

Amendment.”  Id. at 626.  This Court is now asked to determine whether 

                                                
1 In the eighteenth century, Sir William Blackstone stated that the right bear arms was “one of the 

fundamental rights of Englishmen. Following this idea, this court held that the “right to keep and 

bear arms was considered no less fundamental by those who drafted and ratified the Bill of Rights.” 

Heller, supra, at 598, 128 S.Ct., at 2801 (citing Letters from The Federal Farmer III (Oct. 10, 1787), 

in 2 The Complete Anti–Federalist 234, 242 (H. Storing ed.1981)); see also Federal Farmer: An 

Additional Number of Letters to the Republican, Letter XVIII (Jan. 25, 1788), in 17 Documentary 

History of the Ratification of the Constitution 360, 362–363 (J. Kaminski & G. Saladino eds. 1995). 

2 The Court subsequently held that this right is incorporated under due process and the Fourteenth 

Amendment, and therefore applies to the states.  McDonald v. City of Chi., 561 U.S. 742, 767 (2010). 
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heightened scrutiny must be applied to Second Amendment claims and whether the 

Second Amendment includes a right to sell firearms.  This Court should answer 

both of these questions in the affirmative.   

The Heller court already established that heightened scrutiny must be used 

for Second Amendment claims when it rejected the use of the rational basis test for 

this kind of litigation.  Under the guidance from Heller and the analytical 

framework developed by the lower courts, the County’s ordinances place a burden 

on the Second Amendment right to sell firearms, and when applying heightened 

scrutiny, the County cannot tie the ordinances to a public interest.   

The Second Amendment includes a right to sell firearms.  Enumerated 

constitutional rights include implicit, ancillary rights.  One of those implicit rights 

is the right to sell firearms because constitutional rights extend to service providers.  

This Court, therefore, must affirm the Court of Appeals holding that respondent 

stated a Second Amendment complaint when the County infringed on their right to 

sell firearms.   

 
I.  THE HELLER COURT DETERMINED THAT CLAIMS BURDENING THE 

SECOND AMENDMENT MUST BE REVIEWED UNDER HEIGHTENED 
SCRUTINY, THEREFORE THE COUNTY’S ORDIANCES ARE 
UNCONSTITUTIONAL BECAUSE THEY BURDEN THE SECOND 
AMENDMENT AND THE COUNTY CANNOT JUSTIFY THEM WITH A 
COMPELLING PUBLIC INTEREST.   

 
After this Court’s landmark decision in Heller, the several circuits have 

developed a framework to analyze claims of Second Amendment violations. The 

Third Circuit established a two-part analysis to examine Second Amendment 
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challenges and determine the appropriate level of heightened scrutiny to apply.  

United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010).  The first step of the 

test determines whether the challenged government action burdens Second 

Amendment protections.3  Id.  The second step is to determine which standard of 

review must be applied.  Id.  Here, Heller instructs the lower courts to apply 

heightened scrutiny and foreclosed the use of the rational basis test.  See 554 U.S. 

at 628 n.27 (stating that rational basis “obviously” could not be used to evaluate the 

right to keep and bear arms because to hold otherwise would give the Second 

Amendment “no effect”).  Almost every circuit, including the Fourteenth Circuit in 

the instant matter, has adopted the two-step approach for determining the 

appropriate level of scrutiny for Second Amendment claims.  Gould v. Morgan, No. 

17-2202, 2018 WL 5728460, at *7 (1st Cir. Nov. 2, 2018) (adopting the two-part 

analysis for Second Amendment claims); N.Y. State Rifle and Pistol Ass’n v. Cuomo, 

804 F.3d 242, 254 (2d Cir. 2015) (same); United States v. Chester, 628 F.3d 673, 680 

(4th Cir. 2010) (same); NRA. v. Bureau of Alcohol, Tobacco, Firearms and 

Explosives, 700 F.3d 185, 194 (5th Cir. 2012) (same); United States v. Greeno, 679 

F.3d 510, 518 (6th Cir. 2012) (same); Ezell v. City of Chi. (Ezell I), 651 F.3d 684, 

701-03 (7th Cir. 2011) (same); United States v. Chovan, 735 F.3d 1127, 1136-37 (9th 

Cir. 2013) (same); United States v. Reese, 627 F.3d 792, 800-01 (10th Cir. 2010) 

                                                
3 If the conduct falls outside of the scope of the Second Amendment or doesn’t burden Second 

Amendment rights, then the claim is not suitable for means-ends scrutiny because it is found 

constitutional at step one.  Marzzarella, 614 F.3d at 89.   
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(same);  GeorgiaCarry.Org, Inc. v. Georgia, 687 F.3d 1244, 1261 n.34 (11th Cir. 

2012) (same); Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1252 (D.C. 

Cir. 2011) (same); R. at 9.  

This Court should adopt this framework developed by the lower courts for 

evaluating Second Amendment claims.  First, it tracks closely to the Court’s 

original analysis in Heller.  The lower courts developed this framework as a 

response to Heller and the direction given by this Court.  See, e.g., Marzarella, 614 

F.3d at 89 (“As we read Heller, it suggests a two-pronged approach to Second 

Amendment challenges”); Reese, 627 F.3d at 800.   

Second, it is similar to the way the Court analyzes First Amendment claims.  

The Heller case compared the core rights of the Second Amendment to those in the 

First Amendment.  See, e.g., 554 U.S. at 579, 635 (“The First Amendment contains 

the freedom-of-speech guarantee that the people ratified, which included 

exceptions...but not for the expression of extremely unpopular and wrong headed 

views. The Second Amendment is no different.”).  Following suit, the lower courts 

rely heavily on the First Amendment analytical framework when adjudicating 

Second Amendment claims.  Chester, 628 F.3d at 682; Ezell I, 651 F.3d at 699, 702 

(relying on First Amendment framework after the Court used it in Heller).  As a 

result, the two-step framework closely follows the framework used in First 

Amendment analysis by this Court.  David B. Kopel & Joseph G.S. Greenlee, The 

Federal Circuits’ Second Amendment Doctrines, 61 St. Louis U. L.J. 193, 212-14 

(2017) (comparing the two-step Second Amendment framework to the Supreme 
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Court’s analysis of First Amendment challenges).  This Court should definitively 

adopt the two-step framework to ensure that the constitutional protections of 

fundamental rights remain intact.   

A.  The County of Mojave’s Ordinances Burden Sgt. Maxson’s Second 
Amendment Rights to Sell Firearms and the Citizens’ Right to 
Purchase Firearms for Self-Defense Purposes.  

 
The County of Mojave infringes on the Second Amendment rights of lawful 

citizens to sell guns in residential areas, which is at the core of Second Amendment 

protections. The first step of the two-step Second Amendment analysis is to 

determine whether the challenged regulation burdens Second Amendment 

protected conduct.  See Marzzarella, 614 F.3d at 89.   

When this analysis is inconclusive, the court must still move past step one to 

apply heightened scrutiny because the government has not shown that its action 

does not infringe on a constitutional protection.  See Marzzarella, 614 F.3d at 95; 

Chester, 628 F.3d at 681-82 (stating that the court must move on to step two and 

apply heightened scrutiny when the burden issue is ambiguous or there is a lack of 

evidence).   

Regulations are found to burden the Second Amendment when they restrict 

the use of firearms in ways that are not consistent with longstanding historical 

limitations on the right to bear arms.  See Heller, 554 U.S. at 592; see, e.g., NRA, 

700 F.3d at 203 (engaging in a historical analysis to determine if 18- to 21-year-olds 

have a historic right to purchase handguns).  Even when a regulation is 

longstanding and historically valid, new regulations of the same kind that burden 
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the Second Amendment more than the historical regulations are not presumptively 

valid.  See Heller II, 670 F.3d at 1253, 1255 (holding that although registration 

requirements are historically valid, the District of Columbia’s imposition of new 

registration rights that were not recognized previously are not presumptively 

constitutional).  Despite being similar to presumptively valid regulations, new 

regulations burden the Second Amendment.  See id.   

Here, the County of Mojave has burdened its citizens’ right to bear arms by 

effectively prohibiting gun sales in the entire county.4  Heller presumes that a 

regulation keeping firearms out of “sensitive places such as schools or government 

buildings” or regulations on the commercial sale of firearms are presumptively 

valid.  554 U.S. at 626.  Zoning laws, however, that create buffer zones around 

sensitive areas are not longstanding or presumptively valid.  First, zoning laws are 

new laws that have only existed since the early 20th century.  R. at 11.  Second, the 

County of Mojave is not regulating the sale of guns in “sensitive places.”  Rather, 

the County is seeking to keep guns out of “residential zones.”  R. at 13-14.  

Residential zones cannot be sensitive areas because the core of the Second 

Amendment right is the right to keep arms at your residence.  Ezell v. City of Chi. 

(Ezell II), 846 F.3d 888, 895 (7th Cir. 2017).  The county statutes go beyond any 

                                                
4 The issue of whether the sale of firearms is protected by the Second Amendment is discussed in 

Part II of this brief.  See infra Part II.  For purposes of Part I, we assume that the sale and purchase 

of firearms are constitutionally protected by the Second Amendment and only address whether the 

instant ordinance burdens that right.   
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historical regulation that may have been recognized by the Heller court because it 

creates new burdens to obtaining a firearm.  See Heller II, 670 F.3d at 1255 

(holding that new registration requirements are not presumptively constitutional 

because they impose additional burdens to Second Amendment rights).5  

Contrary to the Fourteenth Circuit’s dissenting opinion, the instant matter is 

almost identical to Ezell II.  R. at 18.  In Ezell II, the City’s zoning ordinances 

required a permit to open a shooting range and required that the range be 500 feet 

away from certain areas.  See 846 F.3d at 890.  Here, Mojave County required Sgt. 

Maxson to obtain a permit and open his store over 800 feet away from certain 

locations.  Like in Ezell II where the zoning ordinances only left a small percentage 

of land where a shooting range could be opened, here only “15% of the total 

unincorporated Mojave county acreage could comply with the 800-foot rule due to 

the density of disqualifying properties.”  R. at 7 n.7; 846 F.3d at 894.  Further, the 

15% of the land is, in fact, not suitable to open a gun store because it is not large 

enough to house the store, parking lot and security required.  R. at 7 n.7.  Therefore, 

just as the zoning ordinances were found to be equivalent to blanket prohibitions on 

                                                
5 Even if zoning ordinances are held to be “presumptively lawful” that does not automatically deem 

them constitutional because they may burden Second Amendment rights more than originally 

accepted.  See Heller II, 670 F.3d at 1255.  Here, the zoning ordinances are not “regulations” at all 

because they act as a complete ban on new gun stores which is more burdensome than mere 

regulations on the location of gunstores.  Cf. United States v. Playboy Ent. Group, Inc., 529 U.S. 803, 

812 (2000) ( “It is of no moment that the statute does not impose a complete prohibition. The 

distinction between laws burdening and laws banning speech is but a matter of degree.”).  
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shooting ranges and burdened Second Amendment rights in Ezell II, Mojave 

County’s ordinances are a blanket prohibition on new gun stores.  846 F.3d at 894.  

This Court must move onto heightened scrutiny in step two because the County’s 

statutes burden Second Amendment rights.   

B.  The Ordinances Must Be Subject to Heightened Scrutiny Because the 
County of Mojave’s Ordinances Burden Core Second Amendment 
Protections, and The County Cannot Withstand the Scrutiny Because 
Petitioners Can Not Show a Close Fit Between Their Ordinances and 
Any Public Interest Justification.   

 
The County of Mojave’s ordinances fail under any level of heightened scrutiny 

because the County failed to show how the ordinances are closely tied to public 

safety.  Once conduct is found to burden the Second Amendment in step one, the 

conduct must be reviewed under means-ends scrutiny to determine if the conduct is 

unconstitutional.   

The Heller court explicitly rejected the rational basis standard for conduct 

that burdens the Second Amendment, and the lower courts have followed that 

guidance by applying heightened scrutiny at step two of the analysis.  554 U.S. at 

628 n.27 (“Obviously the [rational basis] test could not be used to evaluate the 

extent to which a legislature may regulate a specific, enumerated right [such 

as]...the right to keep and bear arms.”).  Justice Scalia, writing for the majority, 

stated that, if the court were to apply a rational basis test in Heller, the Second 

Amendment would be redundant.  See id.  (“If all that was required to overcome the 

right to keep and bear arms was a rational basis, the Second Amendment would be 

redundant with the separate conditional prohibitions on irrational laws and would 
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have no effect.”).  Lower courts interpret the language in Heller as prohibiting the 

use of the rational basis test for Second Amendment claims that require means-

ends scrutiny and requiring the use of heightened scrutiny.  See, e.g., Chester, 628 

F.3d at 682 (determining that the level of review must be heightened scrutiny 

because the Heller court rejected the rational basis test for Second Amendment 

claims); Ezell I, 651 F.3d at 701 (same); Marzzarella, 614 F.3d at 95-96 (same); 

Chovan, 735 F.3d at 1137 (same).   

There is only one circuit that has approved the use of the rational basis test 

in Second Amendment claims, however this Court should not follow that lone court 

because (1) the evidence relied on by that circuit is erroneous; (2) this Court has 

already ruled that rational basis is inappropriate for Second Amendment claims; 

and (3) step two of the two-step framework still gives the court many options for 

levels of scrutiny based on the severity of the burden placed on the Second 

Amendment.  See United States v. Decastro, 682 F.3d 160, 166-67 (2d Cir. 2012).   

First, in Decastro, the Second Circuit determined that rational basis could be 

used when the Second Amendment is not “substantially” burdened.  Id.  In making 

that assertion, however, the court relied on cases that either did not use that 

framework and reject the rational basis test altogether, or cases that have since 

been overturned.  Id. at 166 (citing a Ninth Circuit case that was overturned on 

rehearing en banc, and relying on Ezell I and Masciandario, infra, which both reject 

the rational basis test).   



 

  17 

Second, this Court has already foreclosed the use of the rational basis test for 

Second Amendment claims because it would render the Second Amendment 

redundant and ineffective.  Heller, 554 U.S. at 628 n.27.  This Court has made an 

effort to ensure that the Second Amendment rights are not treated as “second-class” 

rights that can be easily defeated by a rational basis test.  McDonald v. City of Chi., 

561 U.S. 742, 780 (2010).  Allowing a rational basis standard to defeat Second 

Amendment claims does exactly that.  Ezell II, 846 F.3d at 893 (rejecting a test that 

would use rational basis if there is no “substantial burden”).    

Finally, the two-step framework does not create a one-size-fits-all scrutiny 

standard.  Courts may still use a sliding scale approach to determine what level of 

scrutiny may be applied.  See United States v. Masciandaro, 638 F.3d 458, 475 (4th 

Cir. 2011) (stating that a sliding scale approach based on the severity of the burden 

is the most appropriate heightened scrutiny analysis at this stage).  When there is a 

burden on the Second Amendment that is not deemed as substantial or severe, 

intermediate scrutiny is the most appropriate approach.  See Pena v. Lindley, 898 

F.3d 969, 977 (9th Cir. 2018) (holding that intermediate scrutiny is appropriate 

where gun restrictions “do not substantially burden [Second Amendment rights].”).  

At step two, therefore, heightened scrutiny is used to determine whether the 

government’s action unconstitutionally interfered with Sgt. Maxson’s Second 

Amendment rights.   

This Court should apply strict scrutiny over intermediate scrutiny because 

Mojave County’s regulations burden the Second Amendment rights of law-abiding 
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citizens.  The level of heightened scrutiny that should be applied depends on “(1) 

how close the law comes to the core of the Second Amendment right, and (2) the 

severity of the law’s burden on the right.”  See Chovan, 735 F.3d at 1138.  Strict 

scrutiny applies when government action limits the right for law abiding citizens 

because it touches a core right laid out in Heller. See Ezell I, 651 F.3d at 708 

(holding that something more than intermediate scrutiny applies when a law 

regulates arms with regards to law abiding citizens).  The challenged law also 

touches a core right when it  burdens effects gun usage in the residence because the 

use of firarms at one’s house is part of the core right of self-defense at “hearth and 

home.”  See Jackson v. City and Cty. of S.F.,  746 F.3d 953, 963-64 (9th Cir. 2014) 

(holding that a regulation of gun storage in the home touches a core Second 

Amendment right because it effects gun usage at home).   

The burden on the right is more severe when the challenged regulation 

imposes a prohibition or ban on Second Amendment protected behavior, rather than 

a mere regulation of behavior.  See Heller, 554 U.S. at 632 (“[Gun powder 

regulations] do not remotely burden the right to self-defense as much as an absolute 

ban on handguns.”). 

The instant statute by the County restricts the use of guns by law abiding 

citizens.  Sgt. Maxson, all employees at his gun store, and all customers “are 

required to be law-abiding citizens.”  R. at 14.  Further, it regulates how closely a 

gun store may operate next to a residential area, touching a core right to use guns 

at a residence.  Mojave Statute Section 17.54.131-Conditional uses-Firearms sales, 
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Appx. B.  These county statutes, therefore, touch the core of the Second 

Amendment.  The laws also severely burden the Second Amendment because they 

effectively prohibit gun stores and gun ranges from the entire County. R. at 13.  

Expert studies from the lower court demonstrate that there are no areas in Mojave 

County where one could open a suitable firearm store.  R. at 7.  These ordinances, 

therefore, do not just regulate behavior, but they ban the behavior of buying guns or 

practicing at a shooting range altogether.  The ban is certainly a severe burden on 

the core Second Amendment right to bear arms, making this case suitable for strict 

scrutiny review.   

Even if this Court, however, finds that intermediate scrutiny is appropriate, 

the ordinance must be found to be unconstitutional because it fails any level of 

heightened scrutiny.  The County of Mojave cannot show that there is a close fit 

between the ordinances limiting the locations of gun stores and any important 

public interest.  The County merely claims that there are public interests that are 

furthered by their ordinances.  R. at 13-14.  Yet the County has not put forth any 

evidence, such as data or expert opinion, that would support their argument.  R. at 

14.  Further, the Zoning Board in the County originally granted Mr. Maxson a 

permit because they found that his gun store “would not be detrimental to the 

public welfare.”  R. at 6.  The County, therefore, has “not come close to satisfying” 

their burden where they have not put forth any evidence to support their assertions.  

Ezell I, 651 F.3d at 709.  Because the County of Mojave has the burden to show how 

their regulations are tied to a compelling public interest and failed to present any 
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evidence to support their assertion, the County ordinances fail any level of 

heightened scrutiny and must be found to be unconstitutional.  

II.  MOJAVE COUNTY INFRINGED ON RESPONDENT”S RIGHT TO BEAR 
ARMS BY ENACTING A BAN ON THE SALE OF FIREARMS BECAUSE 
THE SECOND AMENDMENT PROTECTS THE RIGHT, TO ACQUIRE 
ARMS TO SELL FIREARMS  

 
Amid many challenges to the fortitude of the Second Amendment, this Court 

held in 2008 that there is “no doubt, on the basis of both text and history, that the 

Second Amendment conferred an individual right to keep and bear arms.” District 

of Columbia v. Heller, 554 U.S. 570, 595 (2008). In 2010, the Court further 

explained that “the Second Amendment right is fully applicable to the States” and 

incorporated by the Fourteenth Amendment.6 McDonald v. City of Chi., 561 U.S. 

742, 778, 780 (2010). After Heller and McDonald,  a question remains as to whether 

the right to bear arms includes the fundamental rights of individuals to acquire 

firearms and for merchants to sell them.  

Fundamental rights under the Constitution extend to those rights that are 

implicit under the enumerated rights. Richmond Newspapers v. Virginia, 448 U.S. 

555, 579–80 (1980) (finding that “fundamental rights, even though not expressly 

                                                
6 Ratified in 1868, the Fourteenth Amendment to the U.S. Constitution, in relevant part, reads: “All 

persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens 

of the United States and of the State wherein they reside. No State shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the United States; nor shall any State 

deprive any person of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws.” 
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guaranteed, have been recognized by the Court as indispensable to the enjoyment of 

rights explicitly defined”); See also United States v. Marzzarella, 614 F.3d 85, 94 

(3d Cir. 2010)(citing United States v. Playboy Ent. Group, Inc., 529 U.S. 803, 812 

(2000) (“It is of no moment that the statute does not impose a complete prohibition. 

The distinction between laws burdening and laws banning speech is but a matter of 

degree.”)).  

 This Court applied that rationale when striking down statutes limiting the 

fundamental right to listen to and receive information under the protection of the 

enumerated right to free speech. Id. (holding that the First Amendment’s freedom of 

speech protection applies to the unarticulated rights to listen to and receive 

information). The Second Amendment fundamental rights are no different and 

require constitutional protection to ensure the full operation of the enumerate right 

to bear arms. See, e.g., Ezell v. City of Chi., 651 F.3d 684, 704 (7th Cir.2011) (Ezell 

I) (“The right to possess firearms for protection implies a corresponding right to . . . 

maintain proficiency in their use; the core right wouldn't mean much without the 

training and practice that make it effective.”); Marzzarella, 614 F.3d at 94 

(“[I]nfringements on protected rights can be, depending on the facts, as 

constitutionally suspect as outright bans.”).  

To understand the fundamental rights associated with the enumerate 

protections of the Second Amendment, the court must undertake a historical 

review. See Heller, 554 U.S. at 634-35 (“Constitutional rights are enshrined with 
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the scope they were understood to have when the people adopted them, whether or 

not future legislatures or (yes) even future judges think that scope too broad.”).   

Looking to define the scope of the Second Amendment’s protection in Heller, 

this Court turned to the “massively popular 1868 Treatise on Constitutional 

Limitations” by Justice Thomas Cooley7 stating “to bear arms implies something 

more than the mere keeping; it implies the learning to handle and use them . . .; it 

implies the right to meet for voluntary discipline in arms, observing in doing so the 

laws of public order.” 554 U.S. at 616, 617–18 (internal quotation marks omitted).  

With this guidance, Circuit Courts routinely hold that the Second 

Amendment protects the ancillary rights necessary to ensure that no one be 

deprived of the core right to possess a firearm for self-defense. See, e.g., Teixeira v. 

Cty. of Alameda, 873 F.3d 670, 677 (9th Cir. 2017), cert. denied (2018); Ezell v. City 

of Chi. (Ezell II), 846 F.3d 888 (7th Cir. 2017), (holding a statute banning firing 

ranges unconstitutional because it “severely restricted the right of Chicagoans to 

                                                
7 Justice Thomas M. Cooley served as Chief Justice of the Michigan Supreme Court for over twenty 

years. In addition to his judgeship, Justice Cooley was one of the first law professors of the 

University of Michigan Law School, where he later served as Dean. After his time on the bench, 

Cooley was appointed by President Grover Cleveland to be the first Chairman of the Interstate 

Commerce Commission in 1887. For more information, see The Univ. of Mich. Law Sch., History and 

Traditions: Thomas M Cooley, 

http://www.law.umich.edu/historyandtraditions/faculty/Faculty_Lists/Alpha_Faculty/Pages/Cooley_T

homasM.aspx 
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train in firearm use at a range”); Jackson v. City & Cty. of S.F., 746 F.3d 953, 967-

68 (9th Cir. 2014) (the Second Amendment protects the sale of ammunition).  

The right to possess firearms “implies something more than the mere 

keeping; it implies the learning to handle and use them.” Heller, 554 U.S. at 617-18. 

Consequently, the Third Circuit held that an overarching ban on firearm sales is 

unconstitutional under Heller because prohibiting citizens from acquiring firearms 

violates the enumerated right to bear arms. Teixeira, 873 F.3d at 688.  

Protecting the ancillary rights that ensure the protection of the core 

enumerated rights requires that related third-parties have standing to challenge 

provisions that obstruct the rights of the consumers of their products or services. 

“[V]endors and those in like positions have been uniformly permitted to resist 

efforts at restricting their operations by acting as advocates of the rights of third 

parties who seek access to their market or function.” Craig v. Boren, 429 U.S. 190, 

195 (1976) (allowing challenge to alcohol regulation based on the equal protection 

rights of brewer’s patrons); see also Pierce v. Soc'y of Sisters, 268 U.S. 510, 536 

(1925) (upholding injunction by school “issued to protect business enterprises 

against interference with the freedom of patrons or customers”).  

In other areas of the law, this Court routinely holds “that businesses that 

provide constitutionally related services have standing in their own right to 

challenge statutes that injure them. See, David B. Kopel, Does the Second 

Amendment Protect Firearms Commerce?, 127 Harv. L. Rev. F. 230, 236-37 (2014). 

In Planned Parenthood v. Danforth, a statute that criminalized abortion services 
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was struck down in a challenge by medical providers, not those seeking an abortion. 

428 U.S. 52 (1976). The providers did not need to invoke the third-party abortion 

rights of their patients; rather, the providers had standing to secure the rights of 

their costumers to acquire the protected medical service under Roe v. Wade, et 

seq.  Furthermore, in American Booksellers Association v. Hudnut, a bookstore 

owner successfully challenged an ordinance criminalizing the sale of pornography 

by exercising their First Amendment right to distribute free speech. 475 U.S. 1001 

(1986); see also Kopel, 127 Harv. L. Rev. F. at 234 (“The key point is that these 

providers of constitutionally protected goods and services had constitutional rights, 

and their particular claims were entitled to be tested under the strict standards 

that apply to restrictions on constitutional rights.”).  Just as providers of services 

protected by the First Amendment are protected, providers of services protected by 

the Second Amendment need to be protected to ensure that all Americans have 

access to the tools necessary to exercise their rights under the Second Amendment. 

This Court repeatedly protects the right of an individual to possess a firearm, 

McDonald, 561 U.S. at 742; Heller, 554 U.S. at 592, 599, and must now protect the 

right of the individual to acquire the firearm from the hands of a constitutionally 

protected salesman. Gun salesmen must be protected by the Second Amendment as 

the only avenue by which to exercise the right to bear arms. 

In the case at bar, the regulatory scheme designed and enforced by the 

County of Mojave results in an absolute ban on the sale of firearms. Like in  

Ezell II, where the Seventh Circuit held that a statutory scheme resulting in a total 
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ban on firing ranges infringed on the rights of individuals to acquire firearm 

training and therefore the Second Amendment right to bear arms, here, Mojave 

County developed a regulatory scheme that results in a total ban on gun stores, 

gunsmiths, and firing ranges. 846 F.3d at 891.  Mojave County Statute 17.54.131(b) 

states that “no conditional use permit for firearms sales shall issue unless . . . the 

subject premises is not within eight-hundred (800) feet of any” residence, school, 

other firearms sales business, religious center, or liquor vendor. See Appx. B.  

Sgt. Maxson followed the information contained in documentation provided 

by the Chief Clerk of the Planning Department to conduct a survey of the only lot he 

was able to find in Hidden Valley suitable for a gun store. Still, based on political 

pressure by a local neighborhood association, the County Commissioners’ Court 

diverged from the published measurement method, revoked Sgt. Maxson’s variance, 

and retroactively denied the conditional use permit for the Helios Lane Property. R. 

at 6. By preventing the construction of the Brotherhood of Steel gun shop, Mojave 

County removed the only suitable property for a gun store and gun safety training 

facility establishing a de facto bar on gun sales in the county. R. at 7. Without any 

property suitable for a gun store, Mojave County has instituted a de facto ban on 

the sale of guns within the jurisdiction.  

Unlike in Teixeira, where the Ninth Circuit denied a Second Amendment 

challenge to a similar county ordinance requiring firing ranges to be 500 feet from 

the nearest residence because there were ample opportunities for residents of the 

County to obtain firearms and training services within the immediate vicinity of the 
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proposed gun store, here, the Hidden Valley neighborhood is devoid of any gun 

retailers, training facilities, or gun armorers. 873 F.3d at 681; R. at 6.  By the 

County’s own admissions, there is a public need in Mojave for a gun retailer and a 

clear indication that the shop would not negatively affect the safety of the citizens 

therein. R. at 5-6.  However, the County Commissioners’ chose to disregard the 

needs of their constituents and to override their constitutional right to bear arms in 

order to preserve their political standing.8 R. at 6-7. This Court should intervene to 

definitively stop the encroachment of political processes on the rights guaranteed to 

every American under the Second Amendment to the U.S. Constitution.  

CONCLUSION 

For the foregoing reasons, this Court should affirm the holding of the Court of 

Appeals. The Second Amendment includes a right to sell firearms, and Mojave 

County’s ordinances burden that right.  Heightened scrutiny must be applied to the 

County’s ordinances and they cannot survive that analysis because there is no 

compelling public interest that can be tied to their zoning regulations. 

  Respectfully Submitted,  
 

/s/ Team No. 16 
Team No. 16 

Counsel for Respondent 

                                                
8 During the multiple public hearings on the issue of whether to allow a variance for the Brotherhood 

of Steel gun store, 15 individuals spoke in support of Sgt. Maxson’s proposal. In December 2011, the 

Zoning Board granted a variance from the zoning ordinance and approved Sgt. Maxson’s Conditional 

Use Permit stating that the “physical buffer created by a major highway between the proposed site 

and the nearest disqualifying property” eradicated any concern for the Zoning Board. R. at 6.  
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APPENDIX A 

RELEVANT CONSTITUTIONAL PROVISIONS 

Second Amendment to the U.S. Constitution: 

A well regulated Militia, being necessary to the security of a free State, the 

right of the people to keep and bear Arms, shall not be infringed. 

 

Fourteenth Amendment to the U.S. Constitution:  

Sec. 1. All persons born or naturalized in the United States, and subject to 

the jurisdiction thereof, are citizens of the United States and of the State wherein 

they reside. No State shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any State deprive 

any person of life, liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws. 

Sec. 2. Representatives shall be apportioned among the several States 

according to their respective numbers, counting the whole number of persons in 

each State, excluding Indians not taxed. But when the right to vote at any election 

for the choice of electors for President and Vice President of the United States, 

Representatives in Congress, the Executive and Judicial officers of a State, or the 

members of the Legislature thereof, is denied to any of the male inhabitants of such 

State, being twenty-one years of age, and citizens of the United States, or in any 

way abridged, except for participation in rebellion, or other crime, the basis of 

representation therein shall be reduced in the proportion which the number of 
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such male citizens shall bear to the whole number of male citizens twenty-one years 

of age in such State.  

Sec. 3. No person shall be a Senator or Representative in Congress, or elector 

of President and Vice President, or hold any office, civil or military, under the 

United States, or under any State, who, having previously taken an oath, as a 

member of Congress, or as an officer of the United States, or as a member of any 

State legislature, or as an executive or judicial officer of any State, to support the 

Constitution of the United States, shall have engaged in insurrection or rebellion 

against the same, or given aid or comfort to the enemies thereof. But Congress may 

by a vote of two-thirds of each House, remove such disability. 

Sec. 4. The validity of the public debt of the United States, authorized by law, 

including debts incurred for payment of pensions and bounties for services in 

suppressing insurrection or rebellion, shall not be questioned. But neither the 

United States nor any State shall assume or pay any debt or obligation incurred in 

aid of insurrection or rebellion against the United States, or any claim for the loss 

or emancipation of any slave; but all such debts, obligations and claims shall be 

held illegal and void. 

5: The Congress shall have power to enforce, by appropriate legislation, the 

provisions of this article.  
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APPENDIX B: 
RELEVANT MOJAVE COUNTY ORDINANCES 

17.54.130 - Conditional uses. 
 

Certain uses, referred to in this title as conditional uses, are hereby declared 

to possess characteristics which require special review and appraisal in each 

instance, in order to determine whether or not the use: 

 

A. Is required by the public need; 

B. Will be properly related to other land uses and transportation and service 

facilities in the vicinity; 

C. If permitted, will under all the circumstances and conditions of the particular 

case, materially affect adversely the health or safety of persons residing or 

working in the vicinity, or be materially detrimental to the public welfare or 

injurious to property or improvements in the neighborhood; and 

D. Will be contrary to the specific intent clauses or performance standards 

established for the district, in which it is to be located. 

 

A use in any district which is listed, explicitly or by reference, as a 

conditional use in the district’s regulations, shall be approved or disapproved as to 

zoning only upon filing an application in proper form and in accordance with the 

procedure governing such uses set forth hereinafter. 
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17.54.131 - Conditional uses—Firearms sales. 

In addition to the findings required of the board of zoning adjustments under 

Sections 17.54.130 and 17.54.140, no conditional use permit for firearms sales shall 

issue unless the following additional findings are made by the board of zoning 

adjustments based on sufficient evidence: 

 

A. That the district in which the proposed sales activity is to occur is 

appropriate; 

B. That the subject premises is not within five hundred (800) feet of any of the 

following: Residentially zoned district; elementary, middle or high school; 

pre-school or day care center; other firearms sales business; religious center; 

or liquor stores or establishments in which liquor is served; 

C. That the applicant possesses, in current form, all of the firearms dealer 

licenses required by federal and state law; 

D. That the applicant has been informed that, in addition to a conditional use 

permit, applicant is required to obtain a firearms dealer license issued by the 

County of Mojave before sale activity can commence, and that information 

regarding how such license may be obtained has been provided to the 

applicant; 

E. That the subject premises is in full compliance with the requirements of the 

applicable building codes, fire codes and other technical codes and regulations 
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which govern the use, occupancy, maintenance, construction or design of the 

building or structure; 

F. That the applicant has provided sufficient detail regarding the intended 

compliance with the Penal Code requirements for safe storage of firearms and 

ammunition to be kept at the subject place of business and building security. 

 

17.54.140 - Conditional uses—Action. 

The board of zoning adjustments shall receive, hear and decide applications 

for a conditional use permit and after the conclusion of the hearing may authorize 

approval as to zoning of the proposed use if the evidence contained in or 

accompanying the application or presented at the hearing is deemed sufficient to 

establish that, under all circumstances and conditions of the particular case, the use 

is properly located in all respects as specified in Section 17.54.130, and otherwise 

the board of zoning adjustments shall disapprove the same. In each case, notice of 

the hearing shall be given. 

Where for any reason a board of zoning adjustments is unable to take an 

action on an application, the planning director has the power to transfer the 

application to the planning commission, who shall then receive, hear, and decide 

such applications as specified in Section 17.54.130. 
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17.54.141 - Conditional uses—Action—Firearms sales. 

In order for a conditional use permit for firearms sales to become effective 

and remain operable and in full force, the following are required of the applicant: 

 

A. A final inspection from appropriate building officials demonstrating code 

compliance; 

B. Within thirty (30) days of obtaining a conditional use permit, and prior to any 

sales activity, a firearms dealer license shall be secured from the appropriate 

county agency; 

C. The county-issued firearms dealer’s license be maintained in good standing; 

D. The maintenance of accurate and detailed firearms and ammunition 

transaction records; 

E. Transaction records shall be available for inspection. 

F. Compliance with all other state and federal statutory requirements for the 

sale of firearms and ammunition and reporting of firearms transactions. 

 

17.54.670 - Appeals. 

An appeal may be taken to the County Commissioners’ Court within ten days 

after the date of any order made by the planning commission, the planning director, 

or the board of zoning adjustments pursuant to Section 17.54.140. 

The appeal may be taken by any property owner or other person aggrieved or 

by an officer, department, board, or commission affected by the order within said 
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ten-day period, by filing with the clerk of the board of supervisors or the planning 

department a notice of appeal specifying the grounds for such appeal. Filing such 

notice shall stay all proceedings in furtherance of the order appealed from. The 

planning department is designated as an agent of the clerk of the board for 

purposes of receiving a notice of appeal. 


